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Bristol, BS1 6PN 


 


Ref: TR010036 - Sent by e-mail  


Please ask for:  Andy Coupe 


Email: ajcoupe@somerset.gov.uk  


Direct Dial: 01823 355145 


Date:  10 June 2019 


 


 


Dear Ms Coffey 


 


PLANNING ACT 2008 - APPLICATION BY HIGHWAYS ENGLAND FOR AN ORDER GRANTING 


DEVELOPMENT CONSENT FOR THE A303 SPARKFORD TO ILCHESTER DUALLING 


SUBMISSION MADE PURSUANT TO DEADLINE 8 


The County Council strongly supports the need for the single carriageway section of the A303 


between Sparkford and Ilchester to be upgraded to dual carriageway as part of an end-end whole 


route improvement of the A303/A358 between the M3 and the M5 at Taunton. If designed 


appropriately, the improvement will improve connectivity and access to the South West Region, 


improve the resilience of the strategic road network and help to promote economic growth in the 


region. 


This submission is in response to the Examining Authority’s Rule 9 and Rule 8(3) letter dated 9th 


May 2019. Notably, it includes  


• responses from the County Council to Action Points arising from the Issue Specific Hearings 
on 14th, 15th, and 23 May 2019 in relation to questions put directly to it, and in response to 
comments made by the Applicant in its document titled “9.36 Responses to Action Points 
for Deadline 7 


• comments from the County Council in relation to the further amendments to the dDCO 
submitted by the Applicant at Deadline 7 
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• a note that the County Council has worked with the Applicant to agree a Final Statement of 
Common Ground that will be submitted by the Applicant as part of its Deadline 8 response  


 


Local Highways and Fees  


In addition to providing comments on the above matters, the County Council wishes to restate its 


position in relation to the approval of detailed designs, the supervision of work and the payment 


of associated fees. The County Council believes it has been very clear both in its written submissions 


throughout the Examination and in the oral evidence provided at the Issue Specific Hearings that  


• it seeks the ability to review, approve and subsequently supervise only the works associated 
with local highways;  


• it does not foresee a role for itself in relation to the trunk road network but that it would be 
pleased to be a consultee on these matters especially where it interfaces with local highways. 


 
The County Council’s proposed version of the Protective Provisions submitted at Deadline 7 reflect 


this. They relate only to “local highways” meaning “any public highway including public right of way 


which is maintainable or is intended at the completion of Works to be maintainable by the local 


highway authority”. In addition, the County Council’s covering explanatory note to its Protective 


Provisions stated that “in the event that the LHA is the approving authority under requirement 12 


for the detailed design relating to the local highway network, the following amendments would be 


required to the draft DCO (new text in blue): 


Requirement 12 of Schedule 2 


No part of the authorised development is to commence until the detailed design of that part has 


been approved in writing by the Secretary of State following consultation with the relevant planning 


authority and local highway authority on matters related to their functions, and in respect of any 


part of the authorised development which relates to changes to the local highway network, no such 


part is to commence until the detailed design of that part has been approved in writing by the local 


highway authority.” 


The County Council set out in its Local Impact Report that “The DCO should include provision for the 


associated fees in connection with undertaking the detailed design review to be secured. SCC 


superintendence fees are based on 8.5% of the total highway construction cost”. The County Council 


has subsequently explained that reference to the 8.5% was made simply to illustrate the quantum 


that it would usually seek to secure if the development had been permitted through a traditional 


planning route. However, the County Council has subsequently clarified that it seeks to secure 


superintendence fees for only those elements of the project which relate to “local highways” and 
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not the trunk road elements. The County Council has also explained that it would be pleased to 


explore a cost recovery model with the Applicant rather than a set fee. Contrary to concerns 


therefore that have been expressed by the Applicant that the County Council is seeking to recover 


8.5% of the overall scheme cost in superintendence fees, at the recent Issue Specific Hearings the 


County Council confirmed that the quantum of fees it estimated would be required in order for its 


costs to be fully recovered would equate to around only 0.1% of the overall scheme cost (based on 


previously published indicative scheme costs by the Applicant). 


 


Deadline 8 Response 


The County Council’s responses are set out either in the main body of this letter or in an Appendix, 


and the table below identifies where each response can be found. 


Reference Action Response location 


Examination 


Timetable 


Final Statement of Common Ground 


(SoCG)  


 


SCC has worked with the Applicant 


to agree a final SoCG. We 


understand that the Applicant will 


be submitting the document as part 


of its Deadline 8 response. 


Action Point 17 


(from 23 May) 


Applicant and SCC to set out 


respective positions to proposed 


section 278 works and how these 


matters should be secured. 


Please see Appendix 1 (which also 


deals with the Applicant’s response 


to Action Point 64 from 14th&15th 


May hearings)  


Action Point 18 


(from 23 May) 


Applicant and SCC to set out 


position regarding the temporary 


possession and Compulsory 


Acquisition of rights and any 


reference to case law 


Please see Appendix 2  


Action Point 19 


(from 23 May) 


SCC to provide evidence of anti-


social behaviour 


Please see Appendix 3  


In addition to the above, SCC has provided a response to the following comments made by the 


applicant in their document titled “9.36 Responses to Action Points for Deadline 7. 
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Reference Action Response location 


 


Action Point 7 


(from 14th & 15th 


May) 


Update error in dDCO in relation to 


revocation of 1996 SRO. 


Partial revocation of the Sparkford 


to Ilchester improvement and slip 


roads Side Roads Order 1996 


should be amended to reflect the 


comments made by the County 


Council at Deadline 7  


Action Point 13 


(from 14th & 15th 


May)  


OTMP Communication Plan –  


(a) Confirm who the working group 
referred to in paragraph 2.3.23 of 
the Outline TMP would consist of.  


(b) confirm who will determine the 
detail of the Communication Plan 
in paragraph 2.3.36.  


(c) review the wording at 
paragraph 2.3.38.  


Please see response in Cover Letter 


below. 


Action Point 36 


(from 14th & 15th 


May) 


Provide response to SCC’s response 


to Applicant’s note on protective 


provisions (Action Point 31) 


Including: consider need for 


definition of completion and how 


this could be addressed having 


regard to SCC proposal and propose 


alternative(s). 


Please see response in Cover Letter 


below 


 


Action Point 44 


(from 14th & 15th 


May) 


Requirement 12 – Response to 


analysis of paragraphs 1.41 and 1.42 


of Volume 1 of DRMB on potential 


local approval. 


Please see Appendix 4 


Action Point 48 


(from 14th & 15th 


May) 


Article 2 – provide definition of 


“relevant planning authority” 


Please see response in Cover Letter 


below 







 
Somerset County Council  


County Hall, Taunton  


Somerset, TA1 4DY 


 


 


www.somerset.gov.uk 


Reference Action Response location 


Action point 49 


(from 14th & 15th 


May) 


 


Article 3 – Ensure separation of 


Internal Drainage Board and Local 


Lead Flood Authority provisions and 


ensure appropriate consistency 


where necessary. 


Please see Appendix 5 


Action point 52 


(from 14th & 15th 


May) 


 


Article 5 – Provide note setting out 


scenarios where Traffic Regulation 


Orders may be required so SCC can 


more fully understand purpose. 


Please see response in Cover Letter 


below. See also Action Point 7 


below from 23rd May hearing. 


 


Action Point 61 


(from 14th & 15th 


May) 


Submit response to SCC’s suggested 


wording relating to unrecorded 


rights of way. 


Please see response in Cover Letter 


below 


Action Point 7 


(from 23rd May 


hearing) 


Applicant to revise Explanatory 


Memorandum to clarify function 


and effect of Article 5(2). 


Please see response in Cover Letter 


below in relation to Action Point 52 


above from 14th and 15th May 


hearing. 


Action Point 16 


(from 23rd May 


hearing) 


Applicant to confirm ownership of 


A303 outside Mattia Diner to 


confirm ownership of land below 


surface of A303. 


Please see Appendix 6 


 


 


Response to Deadline 8 question to Defence Infrastructure Organisation (DIO) 


Rule 17 letter 


dated 4 June 


2019 


Question to the Defence 


Infrastructure Organisation 


Please see response in Cover Letter 


below 


Response to documents submitted by the applicant at Deadline 7 


(note that these comments are in addition to comments already made in respect of the DCO 


and associated documents at previous deadlines) 


Draft DCO and 


Public Rights of 


 Sch 4 Part 2:- 
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Reference Action Response location 


Way and Access 


Plans 


As per the County Council’s 


deadline 6 submission, references 


in the DCO and the Rights of Way & 


Access Plans require amending; Y 


27/29 should now be shown as Y 


27/UN, and Y27/36 should now be 


shown as Y 27/29.  If the County 


Council is to update the Definitive 


Map & Statement with the effect of 


the DCO then these changes are 


critical. 


   


Action Point 13 (from 14th & 15th May) – OTMP Communication Plan 


The applicant sought the views from the County Council on the membership of the Traffic 


Management Group. SCC responded on 24th May to advise that the proposed list of attendees 


was acceptable from the perspective of the local highway authority, subject to the SCC site 


representative/supervisor also being invited to attend. We note that this has not been included 


in the Applicant’s Action Point 13 response and advise the ExA that the site 


representative/supervisor should be included. 


 


Action Point 36 (from 14th & 15th May) - Provide response to SCC’s response to Applicant’s note 


on protective provisions (Action Point 31) Including: consider need for definition of completion 


and how this could be addressed having regard to SCC proposal and propose alternative(s). 


To date SCC has not received any proposals or details of a sectional completion. Article 13 


stipulates that highway (other than a trunk road) to be constructed under this order must be 


completed to the reasonable satisfaction of the LHA. In order to achieve ‘reasonable satisfaction’ 


the LRN needs to be fully constructed and safe. 


Construction  


In terms of construction completion all drainage, signage, traffic regulation measures and 


highway lighting (if necessary) will require completion as per the detailed design. 
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Taking drainage as an example - The Outline Drainage Works Plans separate the highway 


drainage into catchment areas. The catchment areas discharge to one of the 5no attenuation 


ponds. The exception is at tie-in points of new construction with minor roads where the minimal 


increase in runoff will most likely discharge to existing ditches or gullies, as per the existing 


arrangements, though the detailed design will confirm if this will be the case.   


In order for the LHA to be satisfied that all drainage works have been completed, the drainage 


infrastructure from the LRN to the receiving attenuation pond, the construction of the pond itself 


and the outfall into the adjacent watercourse will need to be fully completed. This will provide 


the satisfaction to the LHA that the LRN has be completed as per the TA drawings.  


In practice, if the applicant or their contractor’s sectional completion construction programme is 


not compatible with the above then it is unlikely that the LHA will be able to agree that the works 


are complete.  


Safety 


In order for the sectional completion to be deemed safe a Stage 3 Road Safety Audit (RSA) must 


be undertaken. Without the scheme being fully constructed it is unclear how the safety audits 


can review the scheme in the context of its overall design aims. With this in mind, it is considered 


only feasible to undertake an interim Stage 3 RSA until such time as all the ‘authorised 


development’ works have been completed, at which point a full Stage 3 RSA can be undertaken.    


A single date of final completion for the whole scheme would address these potential issues.  


 


Action Point 48 (from 14th & 15th May) - Article 2 – provide definition of “relevant planning 


authority” 


SCC notes that the applicant is content to use the definition put forward by SCC, though the word 


“or” should be replaced with “and/or” to address those situations where both authorities may 


perform a planning role.  
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Action point 52 (from 14th & 15th May) - Article 5 – Provide note setting out scenarios where 


Traffic Regulation Orders may be required so SCC can more fully understand purpose. 


Action point 7 (from 23rd May) - Applicant to revise Explanatory Memorandum to clarify 


function and effect of Article 5(2). 


These two action points relate to the inclusion in the draft DCO of Article 5(2). This provision does 


not appear in the model provisions and the Applicant cites only two other examples where it has 


appeared in other DCOs. 


Submissions early in the Examination focussed on the ambiguity as to how far beyond the Order 


limits the provision was intended to extend, as the reference to land within or adjacent to the 


Order limits was undefined.  The County Council also raised concerns about the drafting of the 


provision, its lawfulness and its purpose. 


In response, the Applicant proposed that adjacent land should be identified by reference to a 


map, and when this could not be agreed, subsequently proposed to  clarify the definition of 


adjacent land in the wording of the DCO. 


The Applicant has confirmed that the purpose of article 5(2) is to extend to it the power to make 


traffic regulation orders outside the red line boundary, and it explains in the Explanatory 


Memorandum (page 5, 4.17-4.19) that this provision is intended to avoid the undertaker applying 


for separate consents outside the DCO limits by ensuring the DCO takes precedence over any 


enactments.  It also states that it would only apply where is it necessary. 


SCC’s position remains as submitted in its Deadline 6 comments on the terms of the DCO.  The 


disapplication of unknown legislative provisions within an undefined area causes uncertainty for 


those seeking to enforce the law and those seeking to abide by it.   


The suggestion in the Explanatory Memorandum that it would only apply where necessary is 


incorrect - in the current drafting of the DCO the issue of necessity only applies in relation to 


defining the area of land which is adjacent, and not the circumstances in which the provision is 


applied.  For this to be the effect, Article 5(2) would need to be amended as follows: 5(2) Any 


enactment applying to the land within the Order limit or, where specifically provided in this Order, 


adjacent land, has effect subject to the provisions of this Order. 


However, the County Council’s position remains that article 5(2) should be deleted due to the 


lack of clarity as to its effect and questionable need for its inclusion. Any conflict between 


proposed and existing traffic regulation orders should be considered on a case by case basis so 


that those using the roads and those enforcing the terms of its use are aware of any limitations or 
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restrictions on use, and are not left to try to interpret the scope and effect of the proposed article 


5(2).  


 


Action Point 61 (from 14th & 15th May) Submit response to SCC’s suggested wording relating to 


unrecorded rights of way 


The Applicant’s position in relation to any mitigation for unrecorded rights has consistently been 


that as Applicant it should not be treated any differently to any other landowner.  However, the 


vast majority of landowners that have routes on their land that are subject to applications to 


modify the Definitive Map & Statement are not applicants of a Nationally Significant 


Infrastructure Project.  Occasionally planning applications do impact on existing applications and 


generally the development (or part thereof) is put on hold until the modification application has 


been determined.  This is because there is a risk that if they proceed with development and rights 


are subsequently recorded, enforcement action will in some cases have to follow to remove any 


such obstruction caused by the development. 


The County Council is not on this occasion suggesting that enforcement action would follow (if 


unrecorded rights are found to exist), should the Applicant proceed with development that 


impacts on routes subject to applications to modify the Definitive Map.  However, for the County 


Council to take a position that tolerates the possible interference with unrecorded rights by a 


development, it expects a degree of security in respect of potential costs and legal processes by 


way of appropriate mitigation secured through the DCO or a linked legal agreement. 


This whole issue has been brought into sharp focus due to the tight timescales of the DCO 


process and the existing workload that the County Council has with regard to applications to 


modify the Definitive Map & Statement.  Even if the County Council had been able to process the 


applications following their submission, it is highly unlikely that they would have reached a 


conclusion beyond challenge that would have aligned with the current examination timetable. 


Therefore, the County Council refers the Examining Authority to its submission at deadline 7 in 


relation to unrecorded routes and the measures that it seeks. 


 


Rule 17 letter dated 4 June 2019 - Question to Defence Infrastructure Organisation (DIO) - The 
Ministry of Defence has agreed to the provision of a footpath on Crown Land alongside the 
southern boundary of the site at Camel Hill to link Gason Lane and Traits Lane. The ExA has 
received representations from a number of bodies, including the South Somerset Bridleways 
Association, that this should be a bridleway rather than a footpath. The Applicant, Highways 
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England, has stated that the Ministry is only willing to accept this as a footpath and it is 
suggested that a bridleway is unacceptable for security reasons. Could the Ministry please explain 
whether this is the case, and if so, why the use of the route as a bridleway would give rise to 
security concerns when use as a footpath would not. 
Whilst the above question is directed to the DIO, the County Council wishes to bring to the 


attention of the Examining Authority its response at Deadline 7 in relation to the [partial] 


revocation of the 1996 Side Roads Order.  By excepting the bridleway created across the Ministry 


of Defence land in the 1996 Side Roads Order from any revocation, there would be no need to 


secure any further rights of access, and the issue of whether it should be footpath or bridleway is 


resolved as it is already a bridleway and the Definitive Map & Statement can be updated to 


reflect the 1996 Order. 


 


In addition to the above comments on the Action Points arising from the recent Issue Specific 


Hearings, attached at Appendix 7 are comments from the County Council in relation to the 


further amendments to the DCO submitted by the Applicant at Deadline 7.  


Yours sincerely,  


 


 


 


Andy Coupe 


Strategic Manager (Infrastructure Programmes) 
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Appendix 1 


 


Deadline 8 – SCC response to Action Point 17 (from 23 May) and response to 


the Applicant’s comments on Action Point 64 (from 14 & 15 May) issued at 


Deadline 7 


 


Action Point 17 requests: Applicant and SCC to set out respective positions to proposed 


section 278 works and how these matters should be secured. 
 


Action Point 64 requests: Section 278 Agreement in relation to Podimore Road – 


Mechanism to secure, whether in dDCO or otherwise. 


 


Background to Section 278 


Discussions in respect of a Section 278 agreement commenced between Somerset 


County Council (SCC) and the Applicant during the pre-application stage as part of 


the Engineering Technical Working Group meetings, which consisted of engineering 


representatives from Somerset County Council and Highways England.  


 


The Technical Working Group reviewed a range of technical information, which for 


the purposes of this note included signage and regulatory measures. The review of 


these items produced a number of comments, however there are two specific 


comments which both parties noted would require securing via an appropriate 


mechanism as they were outside of the development red line boundary. The matters 


were: - 


• the installation of no through road signs at the southern limits of Traits Lane 


and Gason Lane; and, 


• the Traffic Regulation Order legalising the required speed limit to 50mph 


along the existing B3151 carriageway (that is subject to the national speed 


limit, between the limit of HE’s scheme and the commencement of the 


existing 40mph speed limit just north of the cross-roads at Bridgehampton). 


 


SCC understood that Highways England agreed that these matters would be secured 


as part of a S.278 Agreement; and the progress of these discussions is documented 


in the draft Statement of Common Ground between SCC, South Somerset District 


Council, and Highways England which were issued to the ExA at Deadline 2 and 


Deadline 5.  


 


In addition to the two items above, during the course of the Examination SCC and 


Highways England entered into discussion in relation to the Podimore Turning Head.  


 


SCC was concerned that the proposed scheme would include a piece of road from 


the T junction along the Podimore Off Slip serving no purpose. There are no 


agricultural accesses along this stretch and it would also not serve private properties; 


the road could not be accessed from the A303 as its being stopped, and vehicular 
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movements cannot legally be made eastwards towards the A303 as it is currently 


one-way. There is also the concern that the section of road could be used for anti-


social behaviour and unauthorised traveller encampments. 


 


We therefore welcomed discussions with the Applicant in relation to the removal of 


the turning head, and also understood that the section of road between the T 


junction and turning head would be removed by virtue of a Section 278 agreement. 


 


An update on the progress being made between SCC and the applicant is 


documented in SCC’s deadline 5 response under Action 8. 


 


SCC was therefore disappointed to learn at the Issue Specific Hearing and the 


Applicant’s Action Point 64 response at Deadline 7 that they did not consider a 


Section 278 should be secured through the DCO. SCC notes, however, that a draft 


S278 has been prepared by the Applicant, but it has not to date been shared with the 


County Council. 


 


Why a Section 278 is necessary 


Paragraph 5.217 of the National Policy Statement for National Networks explains that 


mitigation measures may relate to the design, lay-out or operation of the scheme. 


 


In relation to the signage and traffic regulation order noted above, we consider these 


works are required in the interests of maintaining highway safety; a view which is 


based on our engineering technical judgement and communicated to the applicant 


at the pre-application stage. 


 


In respect of the Podimore turning head, the removal of the turning head by itself 


does not address our concerns as the section of road between the junction and A303 


also requires removal.  The proposal put forward by the applicant without inclusion 


of the road removal leads to the potential situation where a member of the public 


could accidently drive along this section of road and would then have no place to 


turn around and would need to reverse back onto the highway. We therefore 


disagree that a Section 278 is not necessary to make the scheme acceptable in 


planning terms, as we consider that if these measures are not secured the proposed 


scheme could create safety issues on the local highway. The National Policy 


Statement for National Networks places great emphasis on safety, notably providing 


at paragraph 4.66 that the Secretary of State should not grant development consent 


unless satisfied that all reasonable steps have been taken and will be taken to: 


• Minimise the risk of road casualties arising from the scheme; and 


• Contribute to an overall improvement in the safety of the Strategic Road 


Network. 
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Legal tests 


Whilst we maintain that the proposed works are necessary. We do not agree with the 


applicant’s view that a requirement seeking to secure a S.278 would not meet the 


necessary legal tests. It is noted that the Applicant provides no reasoning to support 


this view. 


 


The National Policy Statement for National Networks provides at paragraph 4.9 that 


the Examining Authority should only impose requirements in relation to a 


development consent, that are “necessary, relevant to planning, relevant to the 


development to be consented, enforceable, precise, and reasonable in all other 


respects. Guidance on the use of planning conditions or any successor to it, should 


be taken into account where requirements are proposed.” 


 


It is assumed that the Applicant may be concerned that as the S.278 works are 


outside of the red line boundary they may not have the necessary control over the 


land to guarantee installation. Guidance provides that it the land is outside the red 


line boundary, a condition requiring the carrying out of works on the land cannot be 


imposed unless the determining authority are satisfied that the applicant has 


sufficient control over the land to enable those works to be carried out.  


 


Whilst it would be ultra vires to require works which a developer has no power to 


carry out, or which would need the consent or authorisation of a third party, it may 


be possible to achieve a similar result by a Requirement worded in a negative form, 


prohibiting development until a specified action has been taken. 


 


Previous detailed guidance provides an example linked to highway works that “it 


might be reasonable to use a condition requiring that the development should not 


commence until a particular highway had been stopped up or diverted, if there were 


reasonable prospects that the highway authority would be able and willing to take 


the necessary action.” (Circular 11/95). 


 


The works proposed to be included within the S.278 are located within the local 


highway boundary and Somerset County Council as the Local Highway Authority 


would have no disagreement in relation to the installation of the required works. 


 


Whilst we consider that the works are necessary to maintain highway safety we also 


disagree with the applicant’s comments at paragraph 2.1.228 in response to Action 


64 which provides that SCC have the powers necessary to carry out these works 


themselves. These safety issues are arising as a direct result of the Applicant’s 


scheme and we therefore consider it inappropriate and unreasonable for SCC to 


provide the mitigation on behalf of the Applicant. 
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Matters in respect of Public Rights of Way 


 


In addition to the matters discussed above, there is also the outstanding matters 


linked to Public Rights of Way which the Council has provided in detail as part of the 


Deadline 7 response.  
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Appendix 2 


Action Point 18 (from 23 May Issue Specific Hearing): Applicant and SCC to set 


out position regarding the temporary possession and compulsory acquisition 


of rights and any reference to case law 


 


1.  Context 


In its submissions “9.34 Responses to Action Points for Midday 20 May 2019” the 


Applicant set out in response to Action point 32 a list of the plots in Schedule 5 which 


will be used for the creation of highway and clarified occupation of local highway 


under Schedule 7. The DCO powers upon which it relies are set out in section 2.1 of 


that submission. 


These submissions were considered at ISH7 on 23rd May. As the Council explained 


at that hearing, it is for the Applicant to demonstrate that it has effectively created 


public highway rights over the sections of new highway it seeks to create by the 


inclusion of the land in Schedule 5 of the DCO.  Without such rights being effectively 


created, either under the terms of the DCO or by agreement with the landowner, a 


public highway will not be created and maintenance responsibility will not pass to the 


County Council under article 13 of the DCO.  


It should be noted that the list of plots in Schedule 5 upon which new highway will be 


created in the Applicant’s response to Action point 32 does not include new public 


rights of way, of which there are a number.  These are plots 3/2a, 4/1f, 4/2a, 4/4g, 


4/7a, 5/1b, 7/6a, 7/8b and 8/3a. 


The Applicant acknowledged in the ISH7 that the reference in various entries in the 


table in Schedule 5 to the transfer of responsibility for maintenance of the public 


highway to Somerset County Council was not appropriate, as it arose neither 


through the temporary possession nor the acquisition of permanent rights, but rather 


through the operation of Article 13 of the DCO.  Such references should therefore be 


deleted. 


 


2. The Creation of Public Highway through the acquisition of permanent rights 


in Schedule 5 


The Council submits that the creation of new sections of public highway cannot be 


achieved through the acquisition of permanent rights and temporary occupation of 


the land pursuant to Article 26 and Schedule 5 of the DCO for the following reasons: 


1. If the undertaker only has temporary possession of the land it does not have 
the capacity to dedicate the land as public highway.  
 


2. The rights of public passage do not fall within the scope of the rights or 
interests referred to in section 159 of the Planning Act 2008 and article 26(2) 
of the DCO 
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3. Schedule 5 relates to the temporary possession of land. If the land is to be 
used permanently as public highway, the owner is permanently dispossessed 
of the surface and subsoil insofar as it is required to form part of the public 
highway. 


 


The Encyclopaedia of Highway Law (Sweet & Maxwell) records that a highway may 


be created in the following ways: 


(i) at common law by dedication of land as highway and acceptance by the public 


(ii) by construction pursuant to section 24 of the Highways Act 1980 following a 


dedication of the land or purchasing the land either compulsorily or by agreement 


(iii) by statutory presumption pursuant to section 31 of the Highways Act 1980 


following 20 years’ use by the public as of right and without interruption 


(iii) by statutory agreement pursuant to section 25, 35 or 38 of the Highways Act 


1980 requiring an agreement with the person with capacity to dedicate (generally the 


freehold owner) 


(iv) by order under section 26 of the Highways Act 1980 (compulsory powers for the 


creation of footpaths, bridleways and restricted byways) or diversion orders made 


pursuant to sections 116 to 119D of the Highways Act 1980 


(v) by declaration pursuant to section 228 or 232 of the Highways Act 1980. 


 


The Applicant asserts that it derives its powers under the DCO to create highway 


rights despite only acquiring temporary possession of the land pursuant to the 


compulsory acquisition powers contained in the Planning Act 2008 to acquire land 


and the definition of land in section 159(2) of that Act which states: 


“(2) “Land” includes any interest in or right over land” 


There is no case law or guidance of which the County Council is aware that supports 


the Applicant’s position that section 159(2) of the Planning Act 2008 enables the 


creation of a new public highway through the acquisition by the Applicant of a 


permanent right of this nature.   


The Council has referred the Applicant to the guidance published in February 2018 


by the MHCLG which refers to the circumstances in which an acquiring authority can 


acquire rights over land.  An extract of the guidance appears at the end of this note. 


In para 263 it states that:  


“The creation of new rights can only be achieved using a specific statutory power, 


known as an ‘enabling power’. Powers include (with the bodies by whom they may 


be exercised) the following:  


(i) Local Government (Miscellaneous Provisions) Act 1976, section 13 (local 


authorities)  







3 
 


(ii) Highways Act 1980, section 250 (all highway authorities) - guidance on the use of 


these powers is given in Department of Transport Local Authority Circular 2/97…….” 


 


The list is not exhaustive, and it is noted that section 159(3) of the Planning Act 


2008, which refers specifically to the acquisition of a right over land including the 


creation of a new right, is not referred to in this paragraph of the guidance.  Since 


there is nothing in the Planning Act 2008 itself or government guidance in relation to 


the Act which sets out what “rights” can be created, it is necessary to look at other 


compulsory powers to see how this has been interpreted. Of particular relevance in 


this regard is section 250 of the Highways Act 1980, given that the A303 scheme is a 


highways scheme and the rights which the Applicant is seeking to create are 


highway rights. 


Circular 2/97 relates to the compulsory acquisition of rights in relation to highways 


schemes.  An extract of the guidance appears at the end of this note. Paragraph 70 


of that Circular states that highway authorities need not compulsorily acquire the 


land if it is required for works only and not required to form part of the public 


highway.  This is on the basis that the owner will not be deprived of the beneficial 


use of the land in such circumstances. 


Paragraph 71 of the Circular confirms that the rights which may be acquired are in 


the nature of easements and gives a list of examples.  None of the examples relate 


to the acquisition of public rights of passage.  This is because it is not a right in the 


nature of an easement.   


Paragraph 72 confirms that the Department of Transport does not envisage the 


powers being used by the highway authority to form part of a highway on the basis 


that the landowner is permanently deprived of beneficial use of that land.  It states 


that in such cases the full title to the land should be acquired, and furthermore, that 


this principle also applies to public rights of way and for new means of access to 


premises for third parties. 


It is extremely unlikely that the powers under the Planning Act 2008 would be 


interpreted as broader than the powers under the Highways Act and would allow for 


the acquisition of public rights of access without acquiring the freehold of the land in 


question, or that the government would support the use of the powers in such a way 


given the above guidance.  


 


3. Schedule 7 – Temporary Possession 


In relation to Schedule 7 the Applicant confirmed at ISH7 that no new highway was 


being created and that the highway referred to was within existing highway. 


The Council commented at ISH7 that there were some anomalies which it had 


identified. 


Specifically, 4/1i & 4/1j are within highway limits, but parts of the routes AB-AK and 


AT-AU on RoW & Access Plans fall outside of the Schedule 7 land.   
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In the case of AB-AK this may not be an issue as these parts fall within permanently 


acquired land, but there appears to be a gap on the land plans for a section of AT-


AU (see extracts of plans below).  This may be a minor drafting error on the RoW & 


Access Plans, but it does raise the question as to whether the Applicant is relying on 


existing title for this section to create the rights. 


In relation to plot 4/1i in Schedule 7, the new bridleway in the verge (AB-AK) is within 


the existing highway limits but it is not specifically mentioned.  It is likely that some 


works in constructing the (new) lane will entail providing the new bridleway in verge. 


In relation to plot 4/1j in Schedule 7, the new bridleway (AT-AU) is within the highway 


limits.  However, on comparing the RoW & Access Plans with the Land Plans there 


appears to be a gap between 4/1j and 4/7a where there is no acquisition/ 


possession. It is not clear whether the Applicant may already own this land, and 


clarification is required. 
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Ministry of Housing Communities and Local Government  


Guidance on Compulsory Purchase Process and the Crichel Down Rules – 


February 2018 (extract) 


 


Section 18: compulsory purchase of new rights and other interests  


  


235. Is it possible to compulsorily acquire rights and other interests over land, 


without acquiring full land ownership?  


There are powers available which provide for the compulsory acquisition of new 


rights over land where full land ownership is not required eg the compulsory creation 


of a right of access.  


 


236. How can compulsory acquisition of rights over land be achieved?  


The creation of new rights can only be achieved using a specific statutory power, 


known as an ‘enabling power’. Powers include (with the bodies by whom they may 


be exercised) the following:  


(i) Local Government (Miscellaneous Provisions) Act 1976, section 13 (local 


authorities)  


(ii) Highways Act 1980, section 250 (all highway authorities) - guidance on the use of 


these powers is given in Department of Transport Local Authority Circular 2/97  


(iii) Water Industry Act 1991, section 155(2) (water and sewerage undertakers)  


(iv) Water Resources Act 1991, section 154(2) and Environment Act 1995, section 


2(1)(a)(iv) (Environment Agency)  


(v) Housing and Regeneration Act 2008, section 9(2) (Homes England)  


(vi) Electricity Act 1989, schedule 3 (electricity undertakings); and  


(vii) Gas Act 1986, schedule 3 (gas transporter undertakings)  


The acquiring authority should take into account any special requirements which 


may apply to the use of any particular power.  


  


Orders solely for new rights (no other interests in land to be purchased 


outright)  


 237. What should the order describe?  


The order heading should mention the appropriate enabling power, together with the 


Acquisition of Land Act 1981.  
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Paragraph 1 of the order should describe the purpose for which the rights are 


required, eg ‘for the purpose of providing an access to a community centre which the 


council are authorised to provide under section 19 of the Local Government 


(Miscellaneous Provisions) Act 1976.   


 


Orders for new rights and other interests  


238. What should an order describe where it relates to the purchase of new 


rights and of other interests in land under different powers?  


 The order heading should refer to the appropriate enabling act, any other act(s), and 


the Acquisition of Land Act 1981, as required by the regulations. See Note (b) to 


Forms 1, 2 and 3 in the schedule to the Compulsory Purchase of Land (Prescribed 


Forms) (Ministers) Regulations 2004.  


 Paragraph 1 of the prescribed form of the order should describe all the relevant 


powers and purposes.  


 239. What if the purpose is the same for both new rights and other interests?  


 This should be relatively straightforward. The order should mention, eg:  


 ‘. . . . . . . . the acquiring authority is hereby authorised to compulsorily purchase  


(a) under section 121 of the Local Government Act 1972 the land described in 


paragraph 2(1) below for the purpose of providing a community centre under section 


19 of the Local Government (Miscellaneous Provisions) Act 1976; and  


(b) under section 13 of the said act of 1976, the new rights which are described in 


paragraph 2(2) below for the same purpose  


 [etc, as in Form 1 of the  schedule to the regulations.]’  


240. What if the purpose is not the same for the new rights and other 


interests?  


Paragraph 1 of the prescribed form of the order should describe all of the relevant 


powers under, and purposes for which, the order has been made, eg:  


 ‘. . . . . . . . the acquiring authority is hereby authorised to compulsorily purchase  


(a) under section 89 of the National Parks and Access to the Countryside Act 1949 


the derelict, neglected or unsightly land which is described in paragraph 2(1) below 


for the purpose of carrying out such works on the land as appear to them expedient 


for enabling it to be brought into use; and  


(b) under section 13 of the Local Government (Miscellaneous Provisions) Act 1976, 


the new rights which are described in paragraph 2(2) below for the purpose of 


providing an access to the abovementioned land for [the authority] and persons 


using the land, being a purpose which it is necessary to achieve in the interests of 


the proper planning of an area, in accordance with section 226(1)(b) of the Town and 


Country Planning Act 1990.’  
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241. What should the acquiring authority’s statements of reasons and case 


explain?  


They should explain the need for the new rights, give details of their nature and 


extent, and provide any further relevant information. Where an order includes new 


rights, the acquiring authority is also asked to bring that fact to the attention of the 


confirming authority in the letter covering their submission. 


 


Circular 2/97 Department of Transport (Extract) 


Notes on the Preparation, Drafting and Submission of Compulsory Purchase 


Orders for Highway Schemes and Car Parks for which the Secretary of State 


for Transport is the Confirming Authority. 


x. Acquisition of Rights Over Land  


70. There are frequent cases where highway schemes necessitate work on land not 


required to form part of the highway. So long as the highway authority have power to 


carry out such work and the landowner can retain beneficial use of the land, the 


highway authority need not incur the expense of acquiring and maintaining land 


unnecessarily. Sections 250 to 252 of the 1980 Act (which should be read with 


Schedule 19) provide for the compulsory acquisition of rights over land by the 


creation of new rights.  


71. The kind of rights for which these provisions are designed are in the nature of 


easements ancillary or appurtenant to the highway, proposed highway or other 


facility. Examples of those likely to be required in connection with highway schemes, 


and which it appears would he dealt with advantageously under these sections, are 


as follows: (a) the right to construct and maintain a bridge, viaduct, tunnel or other 


structure to carry a highway over or under land: (b) the right to lay and maintain 


drains and associated works (e.g. inspection chambers); but see also paragraphs 76 


to 7L (c) the right to carry out works on watercourses (e.g. diversions, widening or 


deepening channels, filling in old watercourse beds etc) (d) the right to place and 


maintain footings or ground anchors in land (e) the right to reshape or regrade land 


outside the boundaries of a highway or proposed highway (e.g. placing 


embankments or shaping cuttings etc) (f) the right to place and maintain snow 


fences, etc on land (g) the right of access for the construction and maintenance of a 


retaining wall (i.e. on other land to which title will he acquired).  


72. However, it is emphasised that the Department does not envisage that these 


powers can be used by highway authorities in cases where the land will form part of 


the highway or proposed highway or where the works they wish to carry out will, to 


all intents and purposes, deprive the landowner permanently of beneficial use of the 


land in such cases full title to the land would be appropriate. Similarly, in so far as 


compulsory acquisition is concerned, full title should be included in the CPO in cases 


where highway land acquisition powers are exercised to provide for a footpath, 


bridleway or other highway across land or for a new means of access to premises for 
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a third party. [NOTE: Sections 250 to 252 do not provide for the compulsory creation 


of rights for limited periods, though they do not preclude the creation of such rights 


by agreement. Also sections 242(3) 254 and 255 which are rarely used powers 


(dealing with the creation of rights) are not affected by these provisions. The general 


powers in section 13 of the Local Government (Miscellaneous Provisions) Act 1976 


under which local authorities may acquire new rights is quite discrete (see section 


13(4)) and should not be used in place of powers in the 1980 Act.]  


73 CPOs for Compulsory acquisition of new rights under sections 250 to 22 of the 


Act are subject to provisions similar to sections l6 and 19 of the 1981 Act. In the case 


of new right over land acquired by statutory undertaker certificate may be required 


under paragraph 3 of Schedule 3 to the 1981 Act (see also paragraph 17 above). In 


the case of a new right over common open space or fuel or field garden allotment, 


the order may be subject to special parliamentary procedure in the same way as 


orders for acquisition of title are unless in relevant circumstances, a certificate is 


given under paragraph 6 of Schedule 3 to the Acquisition of Land Act 1981. [In this 


respect these provisions differ from those in sections 254 and 255]. Specific power to 


acquire land to be given in exchange for rights which will burden common or other 


special category land is contained in section 250(2). Rights acquired under these 


powers (see section 251) are binding upon successors in title to the land concerned, 


and where highway is transferred from one highway authority to another they are 


exercisable by the transferee authority. Section 251(5) provides in effect that where 


registered land is affected, the instrument creating rights must be registered under 


the Land Registration Acts. Section 252 provides that a landowner can require an 


acquiring authority to take full title to the land instead of the right authorised in a CPO  
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Appendix 3 


Action Point 19 (from 14/15 May Issue Specific Hearings) – SCC to provide 


evidence of anti-social behaviour 


 


1. Context 


In its Summary of Relevant Representations at Deadline 1(REP1-013), under the 


heading of “Impact on the local highway network” the County Council stated: 


“Further discussion is required in relation to de-trunking to agree the appropriate 


legal mechanism to include matters associated with process and maintenance due to 


the potential issue of creating future maintenance liabilities for the County Council.” 


This request was repeated in the Executive Summary of the Joint Council’s Local 


Impact Report (REP2-049). Specifically, in relation to the section of proposed de-


trunked road adjacent to the Mattia Diner, the County Council stated: 


“The length of highway between Hazelgrove roundabout and the Mattia Diner is 


proposed to be de-trunked and will become a no through road. As a result, there is 


an unquantified risk that this length of highway will attract an antisocial use that may 


lead to significant financial exposure for the County Council in perpetuity” 


Accordingly, the County Council submitted it should have the ability to review and 


approve the detailed design proposals of the sections of de-trunked road which it 


would inherit under the draft DCO, and for the payment of a contingency sum to 


enable the County Council to deal with the anti-social behaviour. 


The Applicant responded at deadline 3 (ref REP3-003) and deadline 5 (REP5-020) 


suggesting that it was not the role of the DCO to address any anti-social behaviour 


attracted to de-trunked sections of road, and that whilst it would be prepared to 


consider design measures to address such concerns it would not provide a 


contingency sum for use by the Council in dealing with such issues.   


In contrast, the County Council submitted at deadline 5(REP5-032): 


Action 8 - Report of discussions between the parties on potential design change on 


road passing Camel Hill Services and other proposed cul-de-sacs  


 The ExA has requested that Somerset County Council and the Applicant should 


report on discussions "on potential design changes on road passing Camel Hill 


Services and other proposed cul-de-sacs". The County Council's concerns relate to 


the following areas:  


1. The length of the existing A303 between Hazelgrove roundabout and the Mattia 


Diner. The County Council considers that the road would serve little if any public 


utility and could leave the County Council with significant financial liabilities given the 


likelihood of anti-social behaviour, including illegal gypsy and traveller encampments. 


Initial discussions with the Applicant have led the County Council to conclude that it 


will not be possible to eliminate these risks through the detailed design process, and 







2 
 


moreover that the risk of illegal gypsy and traveller encampments would remain high. 


The County Council believes there is a need for the Applicant to consider other 


options, and this topic is recorded as an area within the Statement of Common 


Ground as "Under Discussion".  At this stage, therefore, the County Council would 


reserve its position in relation to the de-trunking of this length of the A303.  


 2. Podimore Road & proposed turning head 


 - In its Local Impact Report (LIR) representation (ref P5), the County Council 


considered that the construction road between Steart Hill and Camel Hill and Tracks 


4 & 9 would further serve to provide a Non-Motorised User (NMU) route across the 


scheme, were they to be designated as public bridleway or restricted byway.   


However, an additional link would be required between the proposed Podimore 


turning head and the minor road to the west to facilitate this. 


- Since submission of the LIR, it has been noted that the DCO boundary does not 


extend beyond the proposed turning head to the West, yet such a facility would not 


in practice be possible to use given the existence of a Traffic Regulation Order 


(TRO) preventing the flow of traffic from the junction of Stockwitch Lane and 


Podimore Road towards the existing A303. Indeed, the associated TRO would 


prevent access by even pedal cyclists and equestrians, not just motorised vehicles.  


 - In addition, there is a significant risk that such a cul-de-sac may be used as an 


unauthorised traveller encampment.   


- At the Issue Specific Hearing on Traffic and Transport on 26 February 2019, the 


County Council sought that the highway between the existing A303 and the junction 


of Stockwitch Lane and Podimore Road should be stopped up and the land turned to 


green field. All highway rights should also be removed unless the Applicant was 


willing to accede to the County Council’s request for an NMU route between Access 


Track and Podimore Road, in which case appropriate rights would need to be 


retained. The associated TROs would also need to be revoked.   


- It is understood that the Applicant is developing outline design details in relation to 


the Podimore slip that should help to address the County Council's concerns on this 


matter, and that it would be willing to enter into a S278 agreement to secure the 


necessary works outside the development boundary. An update on progress will 


need to be provided at Deadline 6” 


2. Latest Position 


Further meetings have taken place between the Applicant and the County Council to 


discuss this specific issue.  The discussions were successful at the time to the extent 


that in relation to the Podimore slip road, the parties agreed that there was no need 


for the proposed turning head and that the Applicant would carry out works outside 


the order limits to remove vehicular access to the slip road. This was to be secured 


by way of a section 278 agreement. Although the Applicant has orally indicated that 


it is still willing to secure the works via a S278 agreement, it is noted with some 


disappointment that the Applicant does not consider this should be secured within 
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the Development Consent Order (Action point 64, Deadline 7 submission).  The 


County Council will respond to this separately.  


In relation to the de-trunked road outside the Mattia Diner, the parties were unable to 


agree a solution to address the risk of anti-social behaviour, and consequently the 


County Council explored with the Applicant whether the road should remain as public 


highway.  In particular, it questioned whether this section of road, which would be 


made into a cul-de-sac serving visitors to two business premises and farmland, fell 


within the definition of a public highway, and whether it was appropriate that it should 


by default on de-trunking become part of the local road network maintainable at the 


public’s expense when the public at large derived no benefit from it. 


The further response from the Applicant to Action point 8 was provided at deadline 6 


and challenged the submissions by the County Council that the cul-de-sac road 


passing Camel Hill Services would be liable to anti-social behaviour and 


unauthorised encampments.  The Applicant submitted that the Council had produced 


no evidence that such anti-social behaviour would occur.  


 


3. Evidence of Anti-Social Behaviour and Unauthorised Encampments 


The County Council has produced this paper in response to the Applicant’s 


submission that there was no evidence to justify its concerns, and to assist the 


Examining Authority in understanding the very real cost to this authority and others in 


the area in terms of resources in dealing with these issues.  Due to the limited time 


available in the examination proceedings to produce this paper the evidence 


provided relates only to recent incidents of anti-social behaviour and unauthorised 


encampments in cul-de-sac roads and other quiet or stopped up roads close to trunk 


roads.   


These roads, with little or no through traffic and often hidden from view by the 


necessary landscaping for the trunk road, provide an ideal environment for anti-


social behaviour.  The cost of maintaining these roads and dealing with any anti-


social behaviour often far outweighs the benefit to the public (if any) who might 


legitimately use these roads. In many cases, the road may serve only one or two 


premises and farmland, and in the case of de-trunked roads, is really no more than 


an over engineered private access for the benefit of those premises and visitors to 


them.   


In addition to the cases referred to in section 3 of this note, the Examining Authority 


is referred to the following evidence submitted in relation to antisocial behaviour and 


unauthorised encampments: 


- District Council’s evidence submitted at deadline 7 in relation to the traveller 


encampments of which it is aware 


- the submissions of Councillor Lewis regarding the existence of other 


encampments at ISH5 
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- The Applicant’s response to the Examining Authority’s Third Written Questions 


referring to 19 incidents of criminal activity in the vicinity of the Camel Hill 


Service Station in 2018 alone 


The Council’s position remains that it is the Applicant’s responsibility to address 


through its design the locations which are likely to attract anti-social behaviour, and 


which arise as a direct consequence of the authorised development. The Applicant 


should make full use of the powers available to it though the DCO process to stop 


up, restrict or regulate the use of those sections of severed local road or de-trunked 


road which are no longer of any benefit to the general public, and it makes sense for 


it to do so particularly where it retains ownership of the land under or adjoining the 


highway. The Examining Authority is referred to the Council’s submissions in relation 


to Action Point 16. 


 


4. Case Examples 


Case 1 - Standerwick Court Lane, Frome  


The Lane is a former section of the A36 trunk road near Beckington in Somerset, 


which was detrunked in the 1980s and is coloured brown on the plan below.  The 


trunk road is coloured grey. 


The detrunked section of road provides an access for a busy farm shop at its 


northerly end, a main access for a residential property (marked the Lodge on the 


plan), a second access for Standerwick Court and an access for a mobile phone 


mast and some farmland. Two rights of way connect with the detrunked section.  


There is a significant amount of statutory undertakers’ equipment in the road.   







5 
 


 


Following the detrunking of the road, the County Council made In October 1989 the 


Somerset County Council (Unclassified Road at Beckington)(Prohibition of Vehicles) 


Order 1989.  This restricted vehicular access along the Lane from a point 20 yards 


east of the roundabout at the junction of the A36. A gate was erected at this point. 


In 2012 an unauthorised encampment of 11 caravans occupied the land and the 


southerly end of Standerwick Court Lane.  Residents immediately complained of 


intimidation, anti-social activities and the litter.  Whilst the County Council were able 


to secure the removal of the travellers within a matter of days, the residents took 


matters into their own hands by depositing rubble onto the carriageway to reduce its 


width. Despite this, a further encampment occurred the following year. 
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The County Council investigated a number of possible solutions, including a gating 


order, stopping up of the highway pursuant to section 116 of the Highways Act 1980, 


more rigorous enforcement of the traffic regulation order by the police and 


engineering works to obstruct the highway pursuant to section 92 of the Road Traffic 


Regulation Act 1984.  None of these have been possible to implement to date due 


to, inter alia, funding issues and objections by statutory undertakers to the stopping 


up of the road.  
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Case 2 - Gypsy Lane, Frome  


 


This case concerns illegal fly tipping on Gypsy Lane, Berkeley Lane and Dark Lane, 


Frome. The roads in question are quiet lanes in the vicinity of the A361 trunk road, 


which provide access to farm land, a transit site and residential premises.  A report 


to Mendip District Council’s cabinet records the nature of the problem and the 


difficulties in finding a suitable solution: 


“Fly-tipping in the Berkley Marsh area has been ongoing for over 50 years. The 


problem grew when the road network was changed after the building of the by-pass. 


Year on year the number of instances have grown together with the volume and 


tonnage of waste having to be cleared regularly. 


Both overt and covert observations and surveillance have been undertaken in the 


area. Although some offences were captured on camera it has not been possible to 


identify the identity of those carrying out the fly-tipping in order that enforcement 


action can be undertaken. 


With the costs of the clearance rising, meetings were held with the local residents 


and as outlined above a multi-agency initiative in the later part of 2015 resulted in a 


TTRO ultimately being put in place.” 


 


“On the 11 April 2016 following consultation between the Council and Somerset 


County Council, the County Council as Highway Authority made a Temporary Traffic 


Regulation Order (“TTRO”) under the Road Traffic Regulation Act 1984 effecting a 


temporary road closure in respect of Berkley Lane: from the northern side of the 


Pines Residential Site to the junction with Dark Lane and Dark Lane: from the 


junction with Berkley Lane to the junction with Pot Lane for a distance of 
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approximately 992 metres. This temporary road closure runs through an area of the 


Council where fly-tipping was prolific. The TTRO was put in place for 18 months and 


from the table below it can be seen that the incidents of fly tipping and the clearance 


costs have significantly reduced since the TTRO has been in place. The TTRO has 


now expired and the Department for Transport has confirmed that the TTRO cannot 


be extended.” 


The TTRO was enforced by the placing of concrete barriers on the highway by 


Mendip District Council. 
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The report continues to outline the cost to Mendip District Council of dealing with this 


antisocial behaviour: 


"Below is a table of incidents and clearance costs in respect of the Gypsy Lane area 


of Frome (incorporating Berkley Land and Dark Lane. 


 


 


YEAR TOTAL OF 
INCIDENT
S 
(DISTRICT
) 


NO. OF 
INCIDENTS 
– JUST 
GYPSY 
LANE AREA 


COST OF 
GYPSY 
LANE 
CLEARANC
E 


TOTAL COST 
OF FLY-
TIPPING 
(DISTRICT) 


2013-
2014 


1834 123 £42,276.00 £88,762.63 


2014-
2015 


2026 250 £40,840.48 £90,430.22 


2015-
2016 


2078 324 £64,346.39 £114,279.77 


2016-
20171 


1757 832 £10,261.40 £63, 485.88 


 


There has been a saving of £50,793.893 with a reduction of 321 fly-tips. 


 


It is accepted that there has been a minor displacement to villages in the surrounds 


of Berkley – but the figures are self-explanatory. 


(The original cost of implanting the TTRO cost the District Council £10,740.53.) 


Without a PSPO it is anticipated that incidents of fly-tipping and the resultant costs of 


clearance will rise to levels that were evident before the TTRO was put in place and 


more.” 


Mendip District Council has temporarily addressed the issue by making a Public 


Space Protection Order (PSPO) in the Berkley Marsh area in order to curb the anti-


social acts of large scale fly-tipping in the area. That PSPO closes part of the public 


highway to all vehicular traffic and remains in force for a period of 3 years.  The 


making of the order was not without objections and legal challenge.  The case 


                                            
1 The stated figures are for the 12-month period 01.04.2016 – 31.03.2017. Additional statistics and 
break down of figures will be available at the Cabinet meeting if required. 
2 The 12 months of the TRC has resulted in no fly-tips beyond the hard road closures. The costs accrued 
are for clearances on Gypsy Lane from Bath Road to The Pines Residential Site and the junction of 
Dark Lane and Pot Lane. 
3  
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highlights the costs of dealing with anti-social behaviour, and the link between trunk 


roads and antisocial behaviour on the nearby local road network. 


 


Case Study 3  - Foldhill Lane, Martock 


Foldhill Lane was stopped up by way of a Side Roads Order made in 1988 as a 


consequence of improvements to the A303. 


 


The Council received its first reports of an unauthorised occupation in August 2017.  


A site inspection revealed 2 caravans and vehicles and assorted paraphernalia on 


the stopped up highway and adjoining land. Residents complained of the build up of 


rubbish, pollution from car breaking and fires on the site.  The Council commenced 


possession proceedings and obtained an order for possession in  October 2018. 
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Case 4 – Thickthorn Cross adjacent to A358 Ashill Bypass  


 


 


This dead end spur of road arising from the construction of the A358 Ashill bypass 


was the location of the burnt out car used to dump the body of Catherine Wells-Burr 


in 2012.   


 


Case 5 - Huntworth Business Park, Bridgwater  


Huntworth Business Park is a cul-de-sac road in Bridgwater adjacent to the M5 


motorway.  Since Feb 2016 there have been at least 11 unauthorised encampments 


and associated fly-tipping.  
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Further Cases - Cul-de-sac roads at Station Road, Martock and Peasmarsh 


Road 


 


Three unauthorised encampments have been experienced in the last five years on 


dead end roads in these locations.   


The map below shows the location of one of these encampments, which was on land 


which was formerly part of the A358. In 1973 an order was made to stop up the 


vehicular rights whilst preserving of rights of way on foot across the land. The order 


did not restrict the width of the Land available for pedestrian access. Since then the 


Land has been maintained by the Council as a public footpath. This location 


(outlined in red on the plan) was the site of an unauthorised encampment in 2015.   
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It has not been possible in the time available to provide location maps for the other 


two encampments. 
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Appendix 4 
 
 
Action Point 44 from 14th & 15th May – Requirement 12 – Response to analysis 
of paragraphs 1.41 and 1.42 of Volume 1 of DMRB on potential local approval 
 
 
1. Context 
 
The Applicant maintains that the Secretary of State should be the approving 
authority in relation to the changes to the local road network, and not the County 
Council, based on the provisions of the DMRB and the general objectives of the 
Planning Act 2008 to streamline the planning process for the approval of nationally 
significant infrastructure projects. 
 
The County Council maintains its position that it is the appropriate authority for the 
approval of changes to the local road network, and is of the view that the Applicant is 
mistaken in its view that the deletion of any requirement for agreement with the 
adopting authority on changes to local roads in GD01/15 has been superseded by 
document number GG101 in order to reinforce to designers that liability for the 
design rests solely with them. The Council considers that to rely merely on the 
deletion of this text as evidence that local approval is not required is irrational and 
contrary to the provisions of the DMRB and the changes to the Planning Act 2008 
made by the Localism Act 2011. 
 
2. The Scope of the DMRB (Using extracts from the DMRB in quotation marks 
with underlining added for emphasis) 
 
“The Design Manual for Roads and Bridges (DMRB) is a suite of documents which 
contains requirements and advice relating to works on motorway and all-purpose 
trunk roads for which one of the Overseeing Organisations is highway or road 
authority.” 
 
It relates primarily to motorways and trunk roads, and not to local roads.  However, 
the definitions section explains that it can be applied to such roads if the local 
highway authority should so decide, in which case the Overseeing Authority is 
decided by the local highway authority’s own procedures. 
 
 
“Overseeing Organisation  
 
The following organisations (or their successors):  
1. Highways England Company Limited; 2. Transport Scotland; 3. The Welsh 
Government; 4. Department for Infrastructure (Northern Ireland).  
 
NOTE 1: Where any document within the DMRB refers to the Highways Agency, this 
can be taken to mean Highways England or its successors. 
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NOTE2: Where a local highway/road authority decides to use the DMRB in whole or 
part for development of its own highway/road network, the Overseeing Organisation 
is defined in accordance with their own procedures.” 
 
 
This interpretation is confirmed in the scope of the document: 
 
“1. Scope Aspects covered  
 
1.1 The DMRB provides requirements which shall be applied to the appraisal, 
design, maintenance, operation and disposal of motorway and all-purpose trunk 
roads for which one of the Overseeing Organisations is highway or road authority.  
 
NOTE DMRB requirements can be applied to other roads with the approval of the 
specific highway or local authority acting as the Overseeing Organisation.  
 
1.1.1 Where DMRB requirements are applied to other roads, the specific highway or 
local road authority acting as the Overseeing Organisation should decide on the 
extent to which the requirements are appropriate in any given situation.” 
 
 
The Applicant’s position that the County Council as local highway authority should 
have no role in changes to the local highway network for which it is responsible, 
based on alterations to the DMRB, cannot be justified. The above extracts 
demonstrate that the DMRB respects the role of the local highway authority in 
overseeing changes to its network, and that the local highway authority is best 
placed to decide what requirements are appropriate to its network, not Highways 
England or the Secretary of State. 
 
 
3.  The Planning Act 2008 and Localism 
 
The Applicant relies on the Planning Act 2008 to support its position against local 
approval of changes to the local highway network on the basis that the purpose of 
the Planning Act, in very general terms, was to streamline the planning process by 
avoiding the need for separate consents for nationally significant infrastructure 
projects.   
 
This general overview of the DCO process fails to take into account the changes 
made by the Localism Act 2011 to section 120 of the Planning Act 2008 and the 
basis for those changes. 
 
To set this in context, pasted below is an extract from the Foreword of “A plain 
English Guide to Localism Act” published by the Department of Communities and 
Local Government November 2011: 
 
 
““The time has come to disperse power more widely in Britain today.”  
 
 The Prime Minister and the Deputy Prime Minister, Coalition Agreement, May 2010  
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For too long, central government has hoarded and concentrated power. Trying to 
improve people’s lives by imposing decisions, setting targets and demanding 
inspections from Whitehall simply doesn’t work. It creates bureaucracy. It leaves no 
room for adaptation to reflect local circumstances or innovation to deliver services 
more effectively and at lower cost. And it leaves people feeling ‘done to’ and 
imposed upon - the very opposite of the sense of participation and involvement on 
which a healthy democracy thrives.” 
 
 
In relation to the section on changes to the planning system, it states: 
 
“Reform to make the planning system clearer, more democratic and more 
effective  
 
The planning system helps decide who can build what, where and how. It makes 
sure that buildings and structures that the country needs (including homes, offices, 
schools, hospitals, roads, train lines, power stations, water pipes, reservoirs and 
more) get built in the right place and to the right standards. A good planning system 
is essential for the economy, environment and society.  
  
There are, however, some significant flaws in the planning system that this 
Government inherited. Planning did not give members of the public enough influence 
over decisions that make a big difference to their lives. Too often, power was 
exercised by people who were not directly affected by the decisions they were 
taking. This meant, understandably, that people often resented what they saw as 
decisions and plans being foisted on them. The result was a confrontational and 
adversarial system where many applications end up being fought over.  
  
The Localism Act contains provisions to make the planning system clearer, more 
democratic, and more effective.” 
 
One of the major changes introduced by the Localism Act in relation to nationally 
significant infrastructure projects was to abolish the Infrastructure Planning 
Commission, an unelected public body, and make government ministers, who are 
democratically accountable to the public, the decision makers. 
 
This principle not only relates to the decision on the DCO itself, but also approvals 
under the requirements of the DCO. The devolving of decision making to locally 
accountable bodies in relation to the finer details of the DCO scheme was also 
addressed by section 140 of the Localism Act 2011.   
 
Section 120(1) of the Planning Act 2008 provides that a development consent may 
impose requirements in connection with the development for which consent is 
granted.  
 
Prior to the coming into force of section 140 of the Localism Act 2011 on 1st April 
2012, section 120 limited the requirement for subsequent approval and made no 
reference as to by whom that approval would be given. 
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Section 140 of the Localism Act 2011 amended section 120(2) of the Planning Act 
2008 to not only remove this limitation but also to make explicitly clear in the new 
text inserted as section 120(2)(b) that the requirement to obtain approval could be 
that of “any other person”, and not just the Secretary of State. 
 
The requirement to obtain approval of the County Council as local highway authority 
to changes to the local road network is consistent with the provisions of the DMRB, 
the principles of the Localism Act 2011 and the changes made to the Planning Act 
2008 by the Localism Act 2011. 
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Appendix 5 
 
Response by Somerset County Council to the Applicant’s response to Action 
49 from 14 & 15 May Issue Specific Hearings (Application Document Reference 
9.36) 
 
Action Point 49 requests: Article 3 – Ensure separation of Internal Drainage Board 
and Local Lead Flood Authority provisions and ensure appropriate consistency 
where necessary. 
 
2.1.174 
SCC’s interest in these provisions stems from our own duties as a drainage authority 
under the Land Drainage Act. Under section 23 of the Land Drainage Act there is a 
legal requirement to seek consent from the relevant authority before piping/culverting 
or obstructing a watercourse, whether permanent or temporary. 
 
SCC, as Lead Local Flood Authority, is the relevant authority for ordinary 
watercourses (i.e. those not designated as Main River) in areas not covered by an 
Internal Drainage Board. 
 
The scheme is within the jurisdiction of the LLFA and any works that will affect the 
flow of water in an ordinary watercourse may require Land Drainage Consent from 
SCC. This includes any works to culvert or pipe an ordinary watercourse or 
undertake works to existing culverts. 
 
None of the productive discussions on the drainage strategy for the scheme between 
the Applicant and LLFA remove the need to obtain Land Drainage Consent to 
undertake works affecting the ordinary watercourses.  
 
The involvement of the Drainage Board stems from the fact that the scheme is 
adjacent to the Board’s area and will ultimately receive the run-off from the scheme. 
The byelaws of the Somerset Drainage Board Consortium will also require consents 
from them in addition to any that may be required by SCC. 
 
Figure 1 shows the boundary of the Internal Drainage Board (red) and that of the 
LLFA (unshaded). What this shows is that the scheme is within the LLFA’s area. 
However, the proximity to the IDB area means that their byelaws will also apply as 
they will ultimately receive the discharge from the scheme. 
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Figure 1. 
 
 
2.1.175 
The LLFA should be included with the Somerset Drainage Board Consortium in the 
protective provisions to ensure they can undertake their Land Drainage Consenting 
function for any work affecting ordinary watercourses. Indeed, the LLFA is unclear 
why the Applicant is not prepared to offer the same level of protections that are 
proposed for the Drainage Board and would contend that this is both unfair and 
unreasonable.  
 
SCC has not objected the disapplication of section 23 of the Land Drainage Act 1991 
by Article 3 only on the basis that the LLFA would get the benefit of the Protective 
Provisions for drainage authorities. Given the Applicant’s current proposals, SCC 
therefore raises an objection to Article 3.  
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Appendix 6 


Response by Somerset County Council to the Applicant’s response to Action 


16 from 23 May Issue Specific Hearing (Application Document Reference 9.36) 


Action Point 16 – Applicant to confirm ownership of the A303 outside Mattia Diner to 


confirm ownership of land below the subsoil 


 


1. Context 


The County Council has been seeking confirmation of this point from the Applicant in 


order that it may explore with the Applicant the opportunities to address the issues 


which will arise from the de-trunking of this section of road.  The County Council is 


therefore grateful to the Examining Authority as identifying this as an action point in 


the proceedings to which the Council may now respond. 


The County Council made clear in its oral submissions at ISH5 that the transfer of 


responsibility for this section of road should not pass to it as local highway authority 


on de-trunking.  It fundamentally disagrees with the Applicant’s view that simply by 


default the local highway authority should pick up the responsibility for a section of 


road which is no longer required for the strategic road network, particularly where 


that section of road is no longer required for public passage.1  


2. Implications of the Applicant’s Proposals 


The Applicant proposes that this section of road is treated as any other section of 


trunk road which is de-trunked, and seeks to apply the provisions of section 265 of 


the Highways Act 1980 whereby responsibility for the highway transfers on de-


trunking to the local highway authority.  Whilst this is appropriate in relation to de-


trunked roads which continue to serve a highway function, it is entirely inappropriate 


for those which do not.  Once this section of carriageway is de-trunked, it will only 


provide an access for the owners, occupiers and visitors to two business premises 


(assuming that their businesses are able to adapt to the changing environment within 


which they find themselves) and adjoining farmland.  This section of carriageway will 


no longer serve the public at large2 and will become, as aptly described by the 


District Council’s Counsel, the “road to nowhere” or, in Mr Mattia’s words, 


“redundant”. 


Contrary to the Applicant’s submissions at ISH5, there is no evidence that 


Parliament intended that sections of road which do not meet the criteria for being 


part of the strategic road network must automatically form part of the local highway 


network.  If this were the case then severed slivers of former trunk road which may 


arise following a realignment of a trunk road would become part of the local highway.  


                                            
1“A highway must be open to the public at large – rather than a way open to the owners, occupiers 
and lawful visitors of particular properties; this has been recently emphasised in Kotegaonaker v 
Secretary of State for Environment Food and Rural Affairs [2012] EWHC 1976 (Admin). This is the  
essential feature that has always distinguished a public highway from a private right of way” (Extract: 
Sweet & Maxwell Encyclopedia of Highway Law and Practice Volume 1 pg [1]-10002)  
2 Save at two points at which the carriageway is crossed by rights of way 
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This is clearly wrong - the de-trunked road must continue to serve a highway 


purpose for it to become part of the local road network.  


The Council has referred to its experience of anti-social behaviour and unauthorised 


encampments on sections of cul-de-sac roads which were former trunk roads or are 


adjacent to trunk roads in Action point 19. It notes the concerns of those business 


premises whose customer base is derived from the businesses’ location immediately 


adjacent to a busy trunk road as to whether they will be adequately compensated for 


the impact on their business arising from the de-trunking of the road.  These are all 


issues which arise as a direct consequence of the Applicant’s proposals and it is 


entirely reasonable to expect the Applicant to deal with these as part of the DCO 


process, through the stopping up of public rights of passage, the creation of private 


rights of way in their place, the preservation of the rights of statutory undertakers and 


payment of compensation.  


 


3. The relevance of land ownership  


The retention of public rights of passage where they are not required has the 


undesirable consequence of limiting the solutions available to tackle anti-social 


behaviour and unauthorised encampments.  Those committing such acts are not 


using the highway to pass and repass and have no right to be there, but physical 


measures such as gates or barriers to prevent them using the highway in this way 


would conflict with public rights of passage.  If in reality there is no need for the 


public at large to use the road, then the retention of such rights is irrational and only 


serves to frustrate those attempting to find a solution. 


In this case, where the only use of the road would be to access adjoining land and 


premises, the removal of public highway rights enables those most affected by the 


anti-social behaviour to agree a solution in the absence of any such solution being 


secured in the DCO.  This is the basis on which the County Council has proposed, 


through its amendments to article 13(4) and Schedule 3 of the draft DCO (which 


seek to exclude the section of de-trunked road automatically becoming part of the 


local road network through the operation of section 265 of the Highways Act 1980), 


to allow the Applicant as the landowner of a large proportion of the carriageway and 


adjoining land to agree with the other adjoining landowners an arrangement for the 


future management and maintenance of the road. 


If the DCO remains as drafted by the Applicant, then the de-trunked road will 


become part of the local highway network maintainable at the public expense for the 


benefit of a small number of landowners.  Section 47 of the Highways Act 1980 


enables an application to be made to the magistrates court for a declaration that the 


highway should not be maintainable at the public expense and, if made, would divest 


the County Council as local highway authority of its interest in the highway. However, 


the Council would have inherited pursuant to section 265 those parts of the subsoil 


which were previously in the ownership of the Applicant as part of the strategic 


highway network. The County Council would therefore find itself unnecessarily 


involved in discussions with the Applicant and other adjoining landowners on 
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arrangements for private maintenance and management of a route in which it has no 


statutory role. 


Therefore, responsibility for this section of road following de-trunking should remain 


with the Applicant as an adjoining landowner of a substantial section of the road and 


the provisions of section 265 of the Highways Act 1980 should not apply. 
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Appendix 7 


Note on Latest Changes to the dDCO submitted by the Applicant for Deadline 7 


The Council’s position in relation to the draft DCO remain as set out at deadline 6 and 7.  The comments below are in relation to the 


further amendments to the DCO by the Applicant at Deadline 7.   


DCO reference Applicant’s Amendment at Deadline 7 SCC’s Comment 


 
Article 2 
 


 
Definition of “complete” inserted 


 
The Council refers to its response to Action point 36 
(from 14th & 15th May) – see SCC covering letter at 
Deadline 8, with regards to sectional completion. 
The proposed definition is inconsistent with the 
Council’s proposed Protective Provisions. 
 
The Council’s position remains that the most logical 
and practical solution to ensure that the local road 
network is managed in the safest way is that the 
Applicant retains responsibility for the local road 
network within the Order limits until the scheme in its 
totality is completed, or the Final Certificate is issued 
in accordance with SCC’s version of the Protective 
Provisions for the local highway authority, whichever 
is the later. 


Article 2 Definition of “relevant planning authority” inserted The word “or” should be replaced with “and/or” to 
address those situations where both authorities may 
perform a planning role. 


Article 5(2) Insertion of “adjacent land” The Council refers to its response to Action Point 7 
(23rd May) – see SCC covering letter at Deadline 8. 


Article 13 (4)(b) Replacement of “de-trunking” with “completion” If this wording were to be adopted there should be 
added “to the reasonable satisfaction of the local 
highway authority” to be consistent with article 
13(1)-(3). 
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DCO reference Applicant’s Amendment at Deadline 7 SCC’s Comment 


Article 16 Insertion of “highways” in heading It is not clear why articles 16(3) – (5) do not refer to 
“highways” when this term has inserted in the rest of 
article 16 where appropriate. 


Schedule 1 Works no 5 – deletion of reference to the 
construction of the Podimore turning head 


The Council refers to its comments in relation to 
Action Point 64 from 14th & 15th May and Action 
Point 17 from 23rd May – see Appendix 1 to SCC 
covering letter at Deadline 8. 


Schedule 3 Part 
2 


De-trunked roads schedule The Council refers to its comments in relation to 
Action Point 16 from 23 May – see Appendix 6 to 
SCC covering letter at Deadline 8. 


Schedule 3 Part 
5 


Deletion of reference to the construction of the 
Podimore turning head 


As above - the Council refers to its comments in 
relation to Action Point 64 from 14th & 15th May and 
Action Point 17 from 23rd May – see Appendix 1 to 
SCC covering letter at Deadline 8. 


Schedule 3 Part 
10 


Deletion and insertion of text in column 4 in relation 
to the A303 Trunk Road (Sparkford to Podimore) (50 
miles per hour speed limit) Order 1999 


It is not clear from the text whether this is a 
revocation or variation. 
 
Partial revocation of the Sparkford to Ilchester 
improvement and slip roads Side Roads Order 1996 
should be amended to reflect the comments made 
by the County Council at Deadline 7. 


Schedule 4 Part 
2 


 As per the County Council’s deadline 6 submission, 
references in the DCO and the Rights of Way & 
Access Plans require amending; Y 27/29 should 
now be shown as Y 27/UN, and Y27/36 should now 
be shown as Y 27/29.  If the County Council is to 
update the Definitive Map & Statement with the 
effect of the DCO then these changes are critical. 


Schedule 5 and 7 Various amendments throughout schedule The Council refers to its comments in relation to 
Action Point 18 from 23 May – see Appendix 2 to 
SCC covering letter at Deadline 8. 
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DCO reference Applicant’s Amendment at Deadline 7 SCC’s Comment 


Schedule 8 Part 
3 


Amendment to definition of “drainage authority” The Council refers to its comments in relation to 
action point 49 from 14th and 15th May - see 
Appendix 5 to SCC covering letter at Deadline 8. 


Schedule 8 Part 
4 


Insertion of the Applicant’s version of the protective 
provisions for the protection of the local highway 
authority for vehicular highways 


The Council refers to its comments in relation to 
Action Point 44 from 14th and 15th May - see 
Appendix 4 to SCC covering letter at Deadline 8.. 
The Council’s position remains that its version of the 
Protective Provisions which provide for local 
approval of works to the local highway authority is 
consistent with the DMRB and the Planning Act 
2008 as amended by the Localism Act 2011. 


Schedule 8 Part 
5 


Insertion of protective provisions for the protection of 
the local highway authority regarding non-vehicular 
highways 


As above.  The Council has presented a combined 
drafting for all highways of the Protective Provisions 
and maintains this is the best approach. It ensures 
consistency with all aspects of the local highway 
network, irrespective of whether they carry vehicular 
or non-vehicular rights, and incorporates into the 
text the minor difference in relation to the application 
of RSA 3 to public rights of way which do not 
interface with the local roads. 
 
However, should the Examining Authority be minded 
to accept the drafting of the Applicant for vehicular 
highways and non-vehicular highways, the County 
Council makes the following observations: 
 
(i) Paras 38, 40, 41 & 46 should all be copied across 
from Part 4 to Part 5 as these aspects and principles 
are equally applicable to non-vehicular highways as 
they are to vehicular highways. 
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DCO reference Applicant’s Amendment at Deadline 7 SCC’s Comment 


(ii) Paras 35 & 52 – no notice should have to be 
given by the Highway Authority to inspect the 
highway network. 
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The Planning Inspectorate 

National Infrastructure Planning 

Temple Quay House 

2 The Square 

Bristol, BS1 6PN 

 

Ref: TR010036 - Sent by e-mail  

Please ask for:  Andy Coupe 

Email: ajcoupe@somerset.gov.uk  

Direct Dial: 01823 355145 

Date:  10 June 2019 

 

 

Dear Ms Coffey 

 

PLANNING ACT 2008 - APPLICATION BY HIGHWAYS ENGLAND FOR AN ORDER GRANTING 

DEVELOPMENT CONSENT FOR THE A303 SPARKFORD TO ILCHESTER DUALLING 

SUBMISSION MADE PURSUANT TO DEADLINE 8 

The County Council strongly supports the need for the single carriageway section of the A303 

between Sparkford and Ilchester to be upgraded to dual carriageway as part of an end-end whole 

route improvement of the A303/A358 between the M3 and the M5 at Taunton. If designed 

appropriately, the improvement will improve connectivity and access to the South West Region, 

improve the resilience of the strategic road network and help to promote economic growth in the 

region. 

This submission is in response to the Examining Authority’s Rule 9 and Rule 8(3) letter dated 9th 

May 2019. Notably, it includes  

• responses from the County Council to Action Points arising from the Issue Specific Hearings 
on 14th, 15th, and 23 May 2019 in relation to questions put directly to it, and in response to 
comments made by the Applicant in its document titled “9.36 Responses to Action Points 
for Deadline 7 

• comments from the County Council in relation to the further amendments to the dDCO 
submitted by the Applicant at Deadline 7 

mailto:ajcoupe@somerset.gov.uk
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• a note that the County Council has worked with the Applicant to agree a Final Statement of 
Common Ground that will be submitted by the Applicant as part of its Deadline 8 response  

 

Local Highways and Fees  

In addition to providing comments on the above matters, the County Council wishes to restate its 

position in relation to the approval of detailed designs, the supervision of work and the payment 

of associated fees. The County Council believes it has been very clear both in its written submissions 

throughout the Examination and in the oral evidence provided at the Issue Specific Hearings that  

• it seeks the ability to review, approve and subsequently supervise only the works associated 
with local highways;  

• it does not foresee a role for itself in relation to the trunk road network but that it would be 
pleased to be a consultee on these matters especially where it interfaces with local highways. 

 
The County Council’s proposed version of the Protective Provisions submitted at Deadline 7 reflect 

this. They relate only to “local highways” meaning “any public highway including public right of way 

which is maintainable or is intended at the completion of Works to be maintainable by the local 

highway authority”. In addition, the County Council’s covering explanatory note to its Protective 

Provisions stated that “in the event that the LHA is the approving authority under requirement 12 

for the detailed design relating to the local highway network, the following amendments would be 

required to the draft DCO (new text in blue): 

Requirement 12 of Schedule 2 

No part of the authorised development is to commence until the detailed design of that part has 

been approved in writing by the Secretary of State following consultation with the relevant planning 

authority and local highway authority on matters related to their functions, and in respect of any 

part of the authorised development which relates to changes to the local highway network, no such 

part is to commence until the detailed design of that part has been approved in writing by the local 

highway authority.” 

The County Council set out in its Local Impact Report that “The DCO should include provision for the 

associated fees in connection with undertaking the detailed design review to be secured. SCC 

superintendence fees are based on 8.5% of the total highway construction cost”. The County Council 

has subsequently explained that reference to the 8.5% was made simply to illustrate the quantum 

that it would usually seek to secure if the development had been permitted through a traditional 

planning route. However, the County Council has subsequently clarified that it seeks to secure 

superintendence fees for only those elements of the project which relate to “local highways” and 



 
Somerset County Council  

County Hall, Taunton  

Somerset, TA1 4DY 

 

 

www.somerset.gov.uk 

not the trunk road elements. The County Council has also explained that it would be pleased to 

explore a cost recovery model with the Applicant rather than a set fee. Contrary to concerns 

therefore that have been expressed by the Applicant that the County Council is seeking to recover 

8.5% of the overall scheme cost in superintendence fees, at the recent Issue Specific Hearings the 

County Council confirmed that the quantum of fees it estimated would be required in order for its 

costs to be fully recovered would equate to around only 0.1% of the overall scheme cost (based on 

previously published indicative scheme costs by the Applicant). 

 

Deadline 8 Response 

The County Council’s responses are set out either in the main body of this letter or in an Appendix, 

and the table below identifies where each response can be found. 

Reference Action Response location 

Examination 

Timetable 

Final Statement of Common Ground 

(SoCG)  

 

SCC has worked with the Applicant 

to agree a final SoCG. We 

understand that the Applicant will 

be submitting the document as part 

of its Deadline 8 response. 

Action Point 17 

(from 23 May) 

Applicant and SCC to set out 

respective positions to proposed 

section 278 works and how these 

matters should be secured. 

Please see Appendix 1 (which also 

deals with the Applicant’s response 

to Action Point 64 from 14th&15th 

May hearings)  

Action Point 18 

(from 23 May) 

Applicant and SCC to set out 

position regarding the temporary 

possession and Compulsory 

Acquisition of rights and any 

reference to case law 

Please see Appendix 2  

Action Point 19 

(from 23 May) 

SCC to provide evidence of anti-

social behaviour 

Please see Appendix 3  

In addition to the above, SCC has provided a response to the following comments made by the 

applicant in their document titled “9.36 Responses to Action Points for Deadline 7. 
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Reference Action Response location 

 

Action Point 7 

(from 14th & 15th 

May) 

Update error in dDCO in relation to 

revocation of 1996 SRO. 

Partial revocation of the Sparkford 

to Ilchester improvement and slip 

roads Side Roads Order 1996 

should be amended to reflect the 

comments made by the County 

Council at Deadline 7  

Action Point 13 

(from 14th & 15th 

May)  

OTMP Communication Plan –  

(a) Confirm who the working group 
referred to in paragraph 2.3.23 of 
the Outline TMP would consist of.  

(b) confirm who will determine the 
detail of the Communication Plan 
in paragraph 2.3.36.  

(c) review the wording at 
paragraph 2.3.38.  

Please see response in Cover Letter 

below. 

Action Point 36 

(from 14th & 15th 

May) 

Provide response to SCC’s response 

to Applicant’s note on protective 

provisions (Action Point 31) 

Including: consider need for 

definition of completion and how 

this could be addressed having 

regard to SCC proposal and propose 

alternative(s). 

Please see response in Cover Letter 

below 

 

Action Point 44 

(from 14th & 15th 

May) 

Requirement 12 – Response to 

analysis of paragraphs 1.41 and 1.42 

of Volume 1 of DRMB on potential 

local approval. 

Please see Appendix 4 

Action Point 48 

(from 14th & 15th 

May) 

Article 2 – provide definition of 

“relevant planning authority” 

Please see response in Cover Letter 

below 
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Reference Action Response location 

Action point 49 

(from 14th & 15th 

May) 

 

Article 3 – Ensure separation of 

Internal Drainage Board and Local 

Lead Flood Authority provisions and 

ensure appropriate consistency 

where necessary. 

Please see Appendix 5 

Action point 52 

(from 14th & 15th 

May) 

 

Article 5 – Provide note setting out 

scenarios where Traffic Regulation 

Orders may be required so SCC can 

more fully understand purpose. 

Please see response in Cover Letter 

below. See also Action Point 7 

below from 23rd May hearing. 

 

Action Point 61 

(from 14th & 15th 

May) 

Submit response to SCC’s suggested 

wording relating to unrecorded 

rights of way. 

Please see response in Cover Letter 

below 

Action Point 7 

(from 23rd May 

hearing) 

Applicant to revise Explanatory 

Memorandum to clarify function 

and effect of Article 5(2). 

Please see response in Cover Letter 

below in relation to Action Point 52 

above from 14th and 15th May 

hearing. 

Action Point 16 

(from 23rd May 

hearing) 

Applicant to confirm ownership of 

A303 outside Mattia Diner to 

confirm ownership of land below 

surface of A303. 

Please see Appendix 6 

 

 

Response to Deadline 8 question to Defence Infrastructure Organisation (DIO) 

Rule 17 letter 

dated 4 June 

2019 

Question to the Defence 

Infrastructure Organisation 

Please see response in Cover Letter 

below 

Response to documents submitted by the applicant at Deadline 7 

(note that these comments are in addition to comments already made in respect of the DCO 

and associated documents at previous deadlines) 

Draft DCO and 

Public Rights of 

 Sch 4 Part 2:- 
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Reference Action Response location 

Way and Access 

Plans 

As per the County Council’s 

deadline 6 submission, references 

in the DCO and the Rights of Way & 

Access Plans require amending; Y 

27/29 should now be shown as Y 

27/UN, and Y27/36 should now be 

shown as Y 27/29.  If the County 

Council is to update the Definitive 

Map & Statement with the effect of 

the DCO then these changes are 

critical. 

   

Action Point 13 (from 14th & 15th May) – OTMP Communication Plan 

The applicant sought the views from the County Council on the membership of the Traffic 

Management Group. SCC responded on 24th May to advise that the proposed list of attendees 

was acceptable from the perspective of the local highway authority, subject to the SCC site 

representative/supervisor also being invited to attend. We note that this has not been included 

in the Applicant’s Action Point 13 response and advise the ExA that the site 

representative/supervisor should be included. 

 

Action Point 36 (from 14th & 15th May) - Provide response to SCC’s response to Applicant’s note 

on protective provisions (Action Point 31) Including: consider need for definition of completion 

and how this could be addressed having regard to SCC proposal and propose alternative(s). 

To date SCC has not received any proposals or details of a sectional completion. Article 13 

stipulates that highway (other than a trunk road) to be constructed under this order must be 

completed to the reasonable satisfaction of the LHA. In order to achieve ‘reasonable satisfaction’ 

the LRN needs to be fully constructed and safe. 

Construction  

In terms of construction completion all drainage, signage, traffic regulation measures and 

highway lighting (if necessary) will require completion as per the detailed design. 



 
Somerset County Council  

County Hall, Taunton  

Somerset, TA1 4DY 

 

 

www.somerset.gov.uk 

Taking drainage as an example - The Outline Drainage Works Plans separate the highway 

drainage into catchment areas. The catchment areas discharge to one of the 5no attenuation 

ponds. The exception is at tie-in points of new construction with minor roads where the minimal 

increase in runoff will most likely discharge to existing ditches or gullies, as per the existing 

arrangements, though the detailed design will confirm if this will be the case.   

In order for the LHA to be satisfied that all drainage works have been completed, the drainage 

infrastructure from the LRN to the receiving attenuation pond, the construction of the pond itself 

and the outfall into the adjacent watercourse will need to be fully completed. This will provide 

the satisfaction to the LHA that the LRN has be completed as per the TA drawings.  

In practice, if the applicant or their contractor’s sectional completion construction programme is 

not compatible with the above then it is unlikely that the LHA will be able to agree that the works 

are complete.  

Safety 

In order for the sectional completion to be deemed safe a Stage 3 Road Safety Audit (RSA) must 

be undertaken. Without the scheme being fully constructed it is unclear how the safety audits 

can review the scheme in the context of its overall design aims. With this in mind, it is considered 

only feasible to undertake an interim Stage 3 RSA until such time as all the ‘authorised 

development’ works have been completed, at which point a full Stage 3 RSA can be undertaken.    

A single date of final completion for the whole scheme would address these potential issues.  

 

Action Point 48 (from 14th & 15th May) - Article 2 – provide definition of “relevant planning 

authority” 

SCC notes that the applicant is content to use the definition put forward by SCC, though the word 

“or” should be replaced with “and/or” to address those situations where both authorities may 

perform a planning role.  
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Action point 52 (from 14th & 15th May) - Article 5 – Provide note setting out scenarios where 

Traffic Regulation Orders may be required so SCC can more fully understand purpose. 

Action point 7 (from 23rd May) - Applicant to revise Explanatory Memorandum to clarify 

function and effect of Article 5(2). 

These two action points relate to the inclusion in the draft DCO of Article 5(2). This provision does 

not appear in the model provisions and the Applicant cites only two other examples where it has 

appeared in other DCOs. 

Submissions early in the Examination focussed on the ambiguity as to how far beyond the Order 

limits the provision was intended to extend, as the reference to land within or adjacent to the 

Order limits was undefined.  The County Council also raised concerns about the drafting of the 

provision, its lawfulness and its purpose. 

In response, the Applicant proposed that adjacent land should be identified by reference to a 

map, and when this could not be agreed, subsequently proposed to  clarify the definition of 

adjacent land in the wording of the DCO. 

The Applicant has confirmed that the purpose of article 5(2) is to extend to it the power to make 

traffic regulation orders outside the red line boundary, and it explains in the Explanatory 

Memorandum (page 5, 4.17-4.19) that this provision is intended to avoid the undertaker applying 

for separate consents outside the DCO limits by ensuring the DCO takes precedence over any 

enactments.  It also states that it would only apply where is it necessary. 

SCC’s position remains as submitted in its Deadline 6 comments on the terms of the DCO.  The 

disapplication of unknown legislative provisions within an undefined area causes uncertainty for 

those seeking to enforce the law and those seeking to abide by it.   

The suggestion in the Explanatory Memorandum that it would only apply where necessary is 

incorrect - in the current drafting of the DCO the issue of necessity only applies in relation to 

defining the area of land which is adjacent, and not the circumstances in which the provision is 

applied.  For this to be the effect, Article 5(2) would need to be amended as follows: 5(2) Any 

enactment applying to the land within the Order limit or, where specifically provided in this Order, 

adjacent land, has effect subject to the provisions of this Order. 

However, the County Council’s position remains that article 5(2) should be deleted due to the 

lack of clarity as to its effect and questionable need for its inclusion. Any conflict between 

proposed and existing traffic regulation orders should be considered on a case by case basis so 

that those using the roads and those enforcing the terms of its use are aware of any limitations or 
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restrictions on use, and are not left to try to interpret the scope and effect of the proposed article 

5(2).  

 

Action Point 61 (from 14th & 15th May) Submit response to SCC’s suggested wording relating to 

unrecorded rights of way 

The Applicant’s position in relation to any mitigation for unrecorded rights has consistently been 

that as Applicant it should not be treated any differently to any other landowner.  However, the 

vast majority of landowners that have routes on their land that are subject to applications to 

modify the Definitive Map & Statement are not applicants of a Nationally Significant 

Infrastructure Project.  Occasionally planning applications do impact on existing applications and 

generally the development (or part thereof) is put on hold until the modification application has 

been determined.  This is because there is a risk that if they proceed with development and rights 

are subsequently recorded, enforcement action will in some cases have to follow to remove any 

such obstruction caused by the development. 

The County Council is not on this occasion suggesting that enforcement action would follow (if 

unrecorded rights are found to exist), should the Applicant proceed with development that 

impacts on routes subject to applications to modify the Definitive Map.  However, for the County 

Council to take a position that tolerates the possible interference with unrecorded rights by a 

development, it expects a degree of security in respect of potential costs and legal processes by 

way of appropriate mitigation secured through the DCO or a linked legal agreement. 

This whole issue has been brought into sharp focus due to the tight timescales of the DCO 

process and the existing workload that the County Council has with regard to applications to 

modify the Definitive Map & Statement.  Even if the County Council had been able to process the 

applications following their submission, it is highly unlikely that they would have reached a 

conclusion beyond challenge that would have aligned with the current examination timetable. 

Therefore, the County Council refers the Examining Authority to its submission at deadline 7 in 

relation to unrecorded routes and the measures that it seeks. 

 

Rule 17 letter dated 4 June 2019 - Question to Defence Infrastructure Organisation (DIO) - The 
Ministry of Defence has agreed to the provision of a footpath on Crown Land alongside the 
southern boundary of the site at Camel Hill to link Gason Lane and Traits Lane. The ExA has 
received representations from a number of bodies, including the South Somerset Bridleways 
Association, that this should be a bridleway rather than a footpath. The Applicant, Highways 
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England, has stated that the Ministry is only willing to accept this as a footpath and it is 
suggested that a bridleway is unacceptable for security reasons. Could the Ministry please explain 
whether this is the case, and if so, why the use of the route as a bridleway would give rise to 
security concerns when use as a footpath would not. 
Whilst the above question is directed to the DIO, the County Council wishes to bring to the 

attention of the Examining Authority its response at Deadline 7 in relation to the [partial] 

revocation of the 1996 Side Roads Order.  By excepting the bridleway created across the Ministry 

of Defence land in the 1996 Side Roads Order from any revocation, there would be no need to 

secure any further rights of access, and the issue of whether it should be footpath or bridleway is 

resolved as it is already a bridleway and the Definitive Map & Statement can be updated to 

reflect the 1996 Order. 

 

In addition to the above comments on the Action Points arising from the recent Issue Specific 

Hearings, attached at Appendix 7 are comments from the County Council in relation to the 

further amendments to the DCO submitted by the Applicant at Deadline 7.  

Yours sincerely,  

 

 

Andy Coupe 

Strategic Manager (Infrastructure Programmes) 
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